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APPENDIX TO THE CONGRESSIONAL RECORD.

New Mexico and Arizona.

SPEECH

OHON. JOHN H. STEPHENS,
OF TEXAS,
In tae House oF REPRESENTATIVES,

Saiturdey, August 19, 1911,

On the joint resolution (8. J. Res. 57) approving the constitutions
formed by the constitutional conventions of the Territories of New
Mexico and Arizona.

Mr. STEPHENS of Texas said :

Mr. Sreaker: A deeper question than the reeall of Federal
Judges is involved in this veto message of the President. That
question is this: Shall the people of Arizoma be permitted to
write their own constitution? If they are not patriotic or
intelligent enough to write it, they should be denied statehood.
If, on the other hand, they do write one, they should be per-
mitted to do so without Executive coercion. What right has
the Executive head of this Government to hold in terrorem a
whole people by foreing them to bow to his own sweet will and
adopt his individual ideas of the judiciary? They have, in
effect, been told by this veto message that if they refuse to obey
his despotic will and yield up the right to recall from the bench
an unjust judge that they shall remain under the present form
of territorial earpet-bag government. I am opposed to con-
tinuing in office Federal judges who are not even citizens of
the State in many cases, and their past acts prove that they
have nothing in common or any sympathy with the people of
Arizona; their rulings are too often dictated and controlled by
corporate greed. Judicial tyranny is well known to be the
result of and cloak to incompetency, and is always the worst
possible form of tyranny; and we must remember that for more
than 59 years the people of Arizona have been deprived of the
right to select their own judges from their own citizenship, and
the arbitrary acts and rulings of an alien appointive judiclary
to the Territorial bench has resulted in a constitutional enact-
ment which would have enabled the people to reeall bad
Jjudges. Why should the President veto the right of these
people to write their constitution?

Mr. Speaker, in my judgment the people of Arizona, if any
excuse or justification was needed, have ample justification for
writing into their constitution the power of the people to reeall
their judges, because it is a well-recognized fact that the Terri-
torial Federal judges are too often politicians and not lawyers
in the true sense of the word. Too often they are taken from
the political lame-duck pond and appointed to office to pay a
real or fancied or promised political debt. Being in many
instances imported from the States they can very readily harass
and very often do lord it over a helpless people. Mr. Speaker,
1 believe that the Federal judiciary should be elected from top
to bottom, giving them short terms of office, so as to make them
servants and not the masters of the people. Nearly all of the
State constitutions require all State judges, including the judges
of their supreme courts, to be elected by the people. This is
almost the universal rule, and why should not the Federal
judges be likewise ¢lected by the people and from the districts
they serve? The Supreme Court judges should also be elected
from nine separate districts created by Congress.

It is my hope, belief, and judgment that if any Democrat in
this or the other end of the Capitol should so far forget his
duty to his country and his party as to vote against the admis-
sion of Arizona because of its constitution, that such person
will never again be elected to misrepresent the people who sent
him here. Mr. Speaker, I desire to call attention to the recall
of judges provided for in the present constitution of Texas,
adopted In 1876, and as provided for in article 15, section 6. It
is as follows, viz:

REMOVAL OF DISTRICT JUDGES. o

Any judge of the distriet courts of the State who ls incompetent to
discharge the duties of his office, or who shall be gullty of partiality,
or oppression, or other official misconduet, or whose habits and eonduet
are such as to render him unfit to hold such office, or who shall negli-
zently fail to perform his duties as judge, or who shall fail to execute
in a reasonable measure the business in hls courts, may be removed by
the supreme court. The suprcme court shall have eriginal jurisdiction
to hear and determine the causes aferesaid when presented in writing
upon the oaths taken before some 2udgo of a court of record of not less
than 10 lawyers, practicing in the courts hel@ by such judge and
licensed to practice llu tl!;;'slmgm;' (t'ggn said m;u}:ngrtg 3;
{"T“m\dv?i]ttg:hcgtl:lsp?g t'hlee facts of creditable witnesses. p

The supreme court may issue all needful &rocen and prescribe all

"~ f th

needful rules to give effect to this seetion. kind shall
have precedence and be tried ns soon as

useés ol

No judge has ever been tried in Texas under this provision
of our constitution. The reason is to be found in the fact that
our judges are elected by the people for comparatively short
terms, and they dare not become unjust in their rulings or
tyrannical bigots on the bench, as many Federal judges, holding
their office by appointment for life, have become. This class
of men, not elected by the people but appointed for life, are set
up on a pedestal of supposed infallibility and sel!f-righteousness
so far above the heads of the common people that they in course
of time become their arrogant masters, and they very often
render judgments that put property and corporate righis far
above individval or human rights. These potent facts have in-
dueed the citizens of Arizoua in self-defense to write the recall
of judges in their new constitution. Whe will find fault with
them for their just and well-founded fear of judicial oppression?
I will not, I am sure. Are not judges called frcm the meinbers
of the bar? Since when has the discovery been made that
lawyers are any better—morally, intellectually, or otherwise
than the common herd of mankind? They are no better and no
worse; and when one of them is appointed to a Federal judge-
ship, does this distinction renovate and convert the old Adam
found in most mortals and thus wholly change the moral or
mental equipment of the man? In nearly every instance coming
under my observation Federal judges, from the lowest to the
highest, as well as our Cabinet officers and presidential advisers,
are selected by the corporate and money-controlled interests of
the country, and in almost every instance they have been the
attorney for these interests, and it is well known that they too
often remain their tools on the bench and in the Cabinet.

Mr. Speaker, our Republican stand-pat friends objected to the
recall of the judges provided for in the Arizona constitution
when this bill passed this House recently, and they refuscd to
vote for that constitution for this alleged reason. I firmly
believed then, and believe now, that their reason—and the only
one—for their opposition was the fear that Arizena would

| send two Democratic Senators to the United States Senate,

and that their reason for voting in favor of New Mexico was
that it would elect two Republican Senators. Yet when this
bill passed this Democratic body and went to the other end of
this Capitol for consideration in a Republican body I believed
that it would pass that body also and become a law. I did
not expect to see m President elected by all the people of this
Union refuse to approve the Flood resolution, thus admitting
the two States into the Union, but I was sadly mistaken. The
Delegate from Arizona and the Republican leader on this floor
assured us in advance that he would veto the Flood resclution,
and he did. Now, let him and his party take the consequences
of their refusal to let the people of a proposed State write their
own constitution without dictation or Executive coercion.

The Republican Party in its platform, and its orators in the
campaign of 1860, denounced the Supreme Court of the United
States for rendering the famous Dred Scott decision in the
most drastic language, thus proving that Lincoln and other
founders of the Republican Party, in their earlier and better
days, refused to deify Federal judges or to worship at the
shrine of their supposed judicial infallibility. This was before
the Federal courts had become the self-appointed guardians
of the corporate wealth of the country. The judges of these
courts are constantly reversing the decisions of other judges
and courts, and sometimes they reverse their own decisions,
thus admitting that judges are but ordinary human beings
and subject to commit errors. The most drastic, forceful, and
truthful language is sometimes used by judges of the Supreme
Court of the United States in criticizing the deeisions of that
court, which court is the highest court on earth, and its mem-
bers bitterly and often eriticize its rulings. If they can do o
with impunity, is it treason for the common people to do the
game thing? In any event I shall reserve for myself, and for
the veto-oppressed people of Arizona, the right to find fault
with, criticize, and point eut the faults and errors of Federal
judges, and, standing with the people of Arizona, I shall insist
on their right to recall any unfaithful servant, be he a deified
judge or the humblest servant of the people.

Mr. Speaker, I am eertain that I shall be unmercifully
criticized by the apologist for the trust and all those persons
who are always seeking favors from corporate wealth, for
criticizing the Federal courts as I have doue in this speech. Mr.
Speaker, I criticize these courts because, in my judgment, they
have done more to build up the trust and to permit great ag-
gregations of wealthy individuals and corporations to combine
and exploit the whole people than all other influences combined.
On the other hand, they have often issued unjust injunctions
against labor organizations at the instance of corporations. I
do not stand alone in my criticisms of these courts, because we
find that Justice Harlan, in his dissenting opinion in the
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income-tax cases, says on the bottom of page 685, volume 138, l 2 “ r\‘\ ‘l‘l]tr ',";- 1 " hy of th ter tt t did not
3 3 1 _r M ponopoly in i i th Vv t a
also dissenting in said cases, on page 695, says: oo by o Mg e hat w t

The practical effect of the decision to-day 1s to give to certain kinds | MON¢ polizes or attempts to mor

of property a position of favoritism and advantase inconsistent with did it not know what it intended That |
the fundamental principles of our social organization, and to Invest Every conti Lo tr
them with power and infiuence that may be perilous to that portion of | conspiracy in e o "
the American people u whom rests the larger part of the burdens of | Rereby declared illeg: o
the Government, and who ought not to be subjected to the dominion P Therefore Co A
of aggregated wealth any more than the property of the country should : We are mot y -
be at the mercy of the lawless, quiries as to w >
unreasonabl W ¢ t 1
Also Justice White—now Chief Justice of the Supreme Court— | bot - fcave th N 1 g
also dissenting in said case, on page 695, says R e con -
It Is difficult to overestimate the Importance of these cases. I cer- }‘“' e g e e e
tainly can not overstate the regret I feel at the dispositon made of | Btate trade . .
them by the co It 15 never a light thing to set aside the deliberate | Ry )
will of ti and, in © 1fon, it should never he dor body doubt t} . t v I
except u f of vith the fundamental law §, yon would t K
Respect tution Il not 1 nspired by a narrow and tention of (
technical constine 1 which shall limit. or imy the necessary powers with r 1 I 1 i i
of Congr Y of tk involve 1 y the strik S uie in 1l eve « )
ing down ¢ 1 s e law, or even the whole law, | ¢ ge, OF y in 1 it t
for its want of uniformity, tk ) juences would be less serious; but | mean v t 1 1 th n t
as it tmplies a declaration that income tax t be laid according | mea p to | .
to the rule of apportionment ﬂw d. ision involy nothing less than |y raint of t 1 1 all ¢ 1
a surrender of the taxing y to the moneyed class. By resuscitating | ¢ aet I I \
an argument that was exp d in the Hylton ease, and has laia practi- | ¢ opini t i
cally dormant for a hundred yea it is made to do dut n nullif g2 |1 vint of t « 1et
not this law alone, but every ilar law that is n based upon an | restrain t and w that ) I
impossible thec m t Even the specter ialism is ' is not i « \
conjured up to frighten Congress from laying taxes upou the people in | which are i \ 1 th
proportion to their al y to pay them. It i3 certainly a 1Ze com- |
mentary upon the €« 1 of the United Stat and upon a demo-
era Government that Congress has no pow r‘ la a tax w ch is | In t now 1 ver I
one of the main sources of 1 n of nearly eve civil 1 Sta It | and t
is a confession of feebleness in which I find myse h wholly unable to | day. in my jud f 1
Join. ti «
While T have no doubt that Congress will find some means of sur- | men hav
mounting the preser risis, my fear is that in some moment of national | mak
peril this d y I ri up to frustra its will and paraly its | they d T t ] «
arm. I hope it may not prove the first ‘uu toward the submergence of | to zet t « t ‘
the liberties of the rdid despotism of wealth mean what t v 1 i
As I can not e he conviction that the decision of the court in * Prosecu s | |
4 this great case i t with in asurable danger to t f » of | convieted and s y
I the country, and that it approaches the oportions of a national | that this court
calamity, I feel it a duty t ter my protest against it | court, In t
] ] gress and
When these great judges speak out in such ringing tones | flat cont t to w t it | i1 {
against the manifest tendency of the highest Federal tribunal | 8 “‘”‘ B R ; i
to (using their own language) “become subjected to the do- | you will trl ,, { y 1 t in
minion of a aied wealth,” what may me expect of the de- | has accepted T s A i 1 t
cisions of the iower Federal courts, whose judges are much more | 83 A, . .
liable to be subjecied to the dominion of aggregated wealth (if | 1e th in t f
1y be permitted to use the language of Justice irlan in rest t 1 :
I may be permitted to use t language of Just Harl in | 1
¢ the income-tax cinse quoted above) ? Mr. Speaker, we find that . ' 3 .
the same great judge, in a very recently decided case, known it I of 1 |
a8 the Standard Oil case, again eriticizes this great court in | %o RARY TO ¥
i his dissenting opinion. The Washington Herald, discussing that t. more than on thi
opinion the next morning after its rendition, makes the fol- hi to »
lowing statement : ' because he wa '
- - this o nr-n hat ry quest He wa anting t t
JUSTICE HARLAN. former dec "
t Is given to the dissenting opinion of Justice Harlan, While this happ to he a ¢
/| ales 1pY » Court, in the Standard Oil ~ase by the | of h vast wealth and er nous i
y hetwe ¢ views of the j e and of President i mena to t e 1 busix 3 t of 1 ih i
t to . < bad ™ t t wd the wi r i ) | € yught y ind »us t 1
) e v ble,” as modifying the prohibition | which, being faithfully observed, will 1t
T ~ f the Na 1 of it I
t of t phic notes of Justice Harlan's oral | Who would undermine all la 1w v tl !
ent i e last nizht. 1le said, in part | advantages and ends, be willlx to t v t f
“The antitrust aci o 1« u wias passed at a time when this country | Why do I say to undo the work o ¥ It
o was in a state ¢ t u arising out of an enormous a n | feature In r governmental system that ney
! of capital in a few hands and arising out of combinations which had |' earth, it is that provision of the ¥ ral ¢ ti n
their hands upon the throat of this countiry in respect even to the | the . departments of Government g 1 1
necessitles of life, and Cor ss had before it the great question as | legisiatiy ¢ d judicla v
to how these evils were | remedied so far as Congress had the | to en ach upon the domain t
power (o remedy t 1. The question was, * What shall we do? * Practically the decis to-da 1 tr
“ T finally. afier great debate by a tatesr ¥ d the anti arts of the opinion, are to the eff t
trust t of 1890, Let me d t attention to a few of the words uf‘ y mere judicial construct ' wnd 1 | 1
that act. It provides, In s n 1 Stat r an act of Cong T'ha
8 that is the of the opinfon that I
Q BS PART OF ACT. A < 3 t1 R T I
g ake e I ean )
“‘That every contract, combi*ation in form of trust or otherwise, M. Bpeaker RUBESE
. or conspiracy' ® ® declared in favor of statehood for t e 1
Nof In restraint of trade, as the learned Chief Justice sald In one | their recent platforms, and it has been | Den
part o s remarks, but | — > Q ti Y« { ) { |
“is 8 * ip pestraint of trade among tho several States and with | Hon of Bape - g : ) l
foreign nations, is hereby dec »d to be ille insurgent Republicans in the Set » o con ¢ T
“Contress has nothing td do with domestic trade in the States, | Republicans to permit the j age of the | | ]
¢ S ¢ de 1 o > N t - t
"’,“-5 ::;4"‘[1) b il~ ',“Y trade it has a great du)l to do, and th e it | jution at this session of Con X he S (N
“'fhe men who were In the Congress of the United States at that | Which had au overwhelming 1 . . v
tim ll V‘L\ hat "', 0 n law wa i'wmt the e vint of trade making but one State ocut of the tv | 1
They knew what restraints of trade at common law were luwful heir oft-r tex latfo ol 1 i f
‘ and what were unlawful. But Congress said: their oft-repe : ed platform pleds . } 2
“¢The surest way to protect interstate commerce is not to start | With the people of these Terr
upon any distinetions at all as to the kinds of trade, not every " | the determined Democratic oppos . 1t hard
;(én‘tlxig;;;,l‘n restraint of trade among the States is hercby declared to fight made against this outr by the 1) \r
“ MONOPOLY QUESTION ARISES. these Territories would have ! y 1t ¢
“Then, in the second section— The Sixty-second Congress, still Ia R : !
* * Every person who shall monopolize or attempt to monopolize or other enabling act, but broke fait P of these 1
combine or conspire with any other person or persons to monopolize '— | pitories by requiring Congress 1t " 01 fy the
“ Monopolize what - stitutic to be made by thes et 11
“‘any part of Interstate trade or commerce shall be liable to the | CORSUItutions 1o b S e :
penalties prescribed by this act.' adivitted as States, thus put g s : on t ion
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This was the first thine that any Congress ever endeavored to
force the people of a new State to enact only a constitution
hat would suit the purposes of the Republican politicians in
Couzress. The determined fight made by Semator Owen and
other Demncrats In the Senate prevented the passage of this
monstrous law.

I'he American people, at the national elections last year, for
this and other outrages, repudiated the Republican Party and
eclected a Democratie House of Representatives, and they have,
with insurgent zid in the Senate, put two new States into the
Union despite the well-known opposition of the stand-pat Re-
publicans and the veto of their President. Had the last elec-
tion continued the Republican Party in power, statehood by
this Congress would have again failed. The party that for
political purposes has endeavored to put these two Territories
into the Union as one State, thus giving this great scope of
gouthern country ounly two United States Senators, was only
playing poiitics. The same party for political purposes a few

18 ago divided the Territory of Dakota into two parts (North

d South Dakota), and thus made two States out of one Terri-
tory and magnanimously gave themselves four United States
Senators., The sectionalism, injustice, and unfairness of this
old, repudiated, wealth and trust ridden party is well exempli-
fied in making these two new Republican States out of one

rritory in the northern part of the United States, I desire to

!l attention to the effort of this party to permit New Mexico
to become a State with a constitution dictated by the attorneys
for the railroads and trusts of that unfortunate and trust-
ridden Territory. This entire matter is well voiced and truth-
fully stated in a recent editorial in the National Pest. It is as
follows:

TIIE MFENACING CONSTITUTION OF NEW MEXICO,

While the very democratic comstitution of Arizona, couniaining the
initiative, referendum, and recall, has been heralded from one end of
1 country to the other as subversive of our imstitutions, scarcely a

rd of protest has been raised against the constitution of New
fexico, which places the people of that Territory In j tual sub-
jection to the corporate interests active In its framing. There is

flicient internal evidenee in the constitution itself to conviet the rail-
roads and the other privileged corporations of the Territory with hav-
ing co’p[nr riveted New Mexico as a perpetual patrimony under their
control,

The result has been achieved Ly varlous subtle provisions in the
constitution discovered by Senator RoBErT L. OwWeN, which, read to-
gether, provide in effect:

(1) That the ballot shall be * open,” which, according to judicial
interpretation, appears to deny the introduction of the secret Aus-
tralian ballot and limits clections to some “ open ™ method of showing
hands or viva voce voting.

(2) That any educational limitation on the suffrage is specifically
and absolutely prohibited, which, taken in connection with the fact
that ome-quarter of the population of New Mexico is Mexican, speaks
only Spanish, and is largely in the employ of the railroads and other
interests, means that this class can be herded and veted as its em-
ployers dictate.

(3) That any amendment of the constitution i3 almost impossible,
the requirement to change it in any respect being that m resolution
must be passed by two succeeding sessions of the legislature and hy a
two-thirds vote of all the members elected to each house: that then
the amendment must be submitted to the people rnd that for adoption
it must reccive s majority of all the votes cast at the election; and
an affirmative vote of at least 40 per cent of all those voting at the
clection, and in at least one-half the counties in the State.

It is this latter provision that makes amendment impossible. Not
more than G0 per cent of the electors commonly vote on constitutional
questions, and in order that an amendment may carry it must secure
two-thirds of all the votes cast on the resolution. With the large
Mexican illiterate vote, the open ballot subject to oversight by the
privileged interests, and with no corrupt-practices act, any amendment
that privilege disapproves is out of the guestion.

Senator OWEN insists that this is not a matter affecting New Mexico
alone ; it affects the Nation. If New Mexico is to be controlled in
perpetuity by privileged interests, the new State will send Members to
the United States Sepate subservient to their will. In order to meet
this condition Senator Owex has announced that he will offer m resolu-
tfon providing that before New Mexico is admitted the people shall
vote on amendmentis providing for a corrupt-practices act as well as
for a provision enabling the legislatare to })ropose nng amendment
within five years by a mere majority vote of the two houses, which
amendments may be adopted by a majority vote of all those voting
thercon, the clection to be held under the secret ballot.

Mr. Speaker, the Flood resolution contains a provision requir-
ing that the line between Texas and New Mexico as defined and
ns I8 now being established by a joint commission eomposed of
Judge Scott, on the part of Texas, and ex-Senator Cockrell, on
the part of the United States, and known as the old Clark line,
ghall be and remain the true line between New Mexico and
Texas.

Mr. Speaker, New Mexico endeavored to repudiate the old
Clark line in the new constitution, and had it been adopted,
Texas would possibly have lost a considerable strip of territory
on her western boundary. I have been fighting for 10 years to
have the Clark boundary line recognized, and it was only in the
last session of the last Congress that I secured the passage of
my bill settling the vexed question in favor of Texas; and the
provision of the Flood resolution I have mentioned will write

into the constitution of New Mexico a provision recognizing the
old Clark line as defined in the law I have just referred to.

Mr. Speaker, the whole country, and more especially the coun-
try west of the Mississippi River, is to be congratulated on the
entry into the Union of these two new States. The addition of
four new United States Senators and several Congressmen to
the strength of th» West will materially aid the development
of that almost unznown southwestern country. I believe that
statehocd will bring within their borders many thousands of
miners, farmers, and ranchmen to develop the almost untouched
wealth of these two Commonwealths. My own great State—
Texas—will be greatly benefited by the rising and new tide of
immigration and wealth that will be attracted to these new and
sister States of the Southwest.

Eulogy on the late Hon. John W. Daniel.

MEMORI AL ADDRESS

op

HON. JOHN H. SMALL,

OF NORTH CAROLINA,
IN tue House or REPRESENTATIVES,
Saturday, Junc 2}, 1911,

On House resolution 223 :
“ Resolved, That the b
opportunity may be given

inesz of the House be now suspended that
for the tribute to the memory of Hon. Joux
W. DaNIEL, late m Senator from the State of Virginia

“ Resolved, That as a further mark of respeet to the memory of the
deceased, and in recognition of his eminent ability and illustrious public
seir.vicﬂs. the House, at the conclusion of these memorial services, shall
adjourn.

“ Resolred, That the Clerk communieate these resolutions to the Senate,

“ Resolrved, That the Clerk be instructed to send m copy of these reso-
lutions to the family of the deceased.”

Mr. SMALL said:

Mr. Speaxker: When we gather to pay tribute to the achieve-
ments and memory of a man, particalarly one whose life was
largely devoted to the publie serviee, it is a happy reflection to
feel that our admiration and love is universally shared by the
people whom he directly served and by those of the whole
country so fortunate as to claim personal acquaintance or
familiarity with his career. Such a relation do we and others
sustain toward the late Jou~x W. Danrey, the distinguished citi-
zen and so long a Senator from the State of Virginia.

Some men command applause for their genius. Some compel
admiration for their intellectual acumen, their persistence, and
forcefulness; some for the material things they have wrought.
Others by their high ideals and fine character exact our respect
and consideration. But it is only given to the few to receive
as a voluntary tribute the love and affection of a whole people,
to possess their entire confidence and trust.

I shall not attempt even in a brief way to recount the achieve-
ments of this distinguished Virginian. As a soldier he offered
the very flower of his youth to the service of the people of his
State, and his life, if need be, was tendered as a willing saeri-
fice for a cause they both believed to be right. As a lawyer and
law writer he brought to the service of this jealous mistress a
goodly heritage of mental powers, which he developed by as-
giduous training until his learning and breadth of knowiedge
made him a peer among a galaxy of eminent lawyers. As an
orator among a people where eloquence was indigenous and

was toned to music, his magnificent presence, his
musical voice, his pure English, and his broad culture placed
him in rank with the most eminent orators of the Old Do-
minion.

As a Senator he met the loftiest ideals in that great body and
set the pace for distinguished service.

As a statesman and publicist he brought to the public service
a trained mind, a store of knowledge, a grounding in the prin-
ciples of government, and such sane and wholesome ideals of a
democracy as to make him wise in counsel, forceful in debate,
and a potent factor in shaping necessary and constructive legis-
lation.

All these qualities and achievements have been described in
these tributes in such terms and with such eloquence as I may
not hope to emulate.

1 shall content myself with a brief reference to some of those
qualities which marked Semator Dawier in his relations and
intercourse with his kind. No man in this world can get the
things worth having, whether it be wealth, station, or fame,
without at the same time making himself a large debtor to this
same world. The account must be reciprocal. This debt may be
paid in various ways. Contributions may be made to those co-

N e e——




